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CASE COMMENT

Consutel Group SpA in liquidazione v
People’s Democratic Republic of

Algeria:1

Umbrella Clauses and Breaches of Contract
by Public Entities

Julien Chaisse2

I. INTRODUCTION
The Consutel v Algeria (Consutel) Award (only available in French) is the latest invest-
ment award dealing with the substantive nature of umbrella clauses.3 Despite their
controversial nature, umbrella clauses have emerged as robust instruments for pro-
tecting investments under State contracts.4 Through precedents, the unpredictability
in the utilisation of the umbrella clause through the most-favoured nation (MFN)
provision has been observed.5 If utilised, the MFN clause allows the claimant investor
to import even an open-worded umbrella clause from any treaty signed by that
respondent country.6 It must be noted that individual contracts do not fall under
the protection of investment treaties.

In Consutel, the Tribunal considered that a breach of specific undertakings covered
by an umbrella clause will give rise to a substantive breach of a bilateral investment
treaty (BIT).7 Importantly, the Tribunal rejected the Respondent’s argument that
umbrella clauses are procedural in nature and hence cannot be imported through

1 Consutel Group SpA in liquidazione v People’s Democratic Republic of Algeria, PCA No 2017-33, Award (3 February
2020) (Alexis Mourre, President; Attila Tanzi; Ahmed Mahiou).

2 Professor, School of Law, City University of Hong Kong; President, Asia Pacific FDI Network.
Email: julien.chaisse@cityu.edu.hk. Translations from the original French-language Award were made by the author.

3 In accordance with s 1 of Procedural Order No 1 (14 December 2017), the Tribunal decided to use French as the
language to conduct proceedings and issue procedural orders, and the final award. Consutel Group (n 1) para 16.

4 Olga Blotenko, ‘The Umbrella Revolution: State Contracts and Umbrella Clauses in Contemporary Investment
Law’ in Julien Chaisse, Leila Choukroune and Sufian Jusoh (eds), Handbook of International Investment Law and Policy
(Springer Nature Singapore 2020) 5.

5 Stephan W Schill, ‘Enabling Private Ordering: Function, Scope and Effect of Umbrella Clauses in Interna-
tional Investment Treaties’ (2009) 18 Minn J Intl L 1; Simon Batifort and J Benton Heath, ‘The New Debate on the
Interpretation of MFN Clauses in Investment Treaties: Putting the Brakes on Multilateralization’ (2018) 111(4) AJIL
873.

6 Yas Banifatemi, ‘The Emerging Jurisprudence on the Most-Favoured-Nation Treatment in Investment Arbitration’
in Andrea Björklund, Ian Laird and Sergey Ripinsky (eds), Investment Treaty Law: Current Issues III (BIICL 2009) 241,
247.

7 Consutel Group (n 1) para 358.
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2 ICSID Review

the MFN clause. This is because MFN clauses do not represent a unique stan-
dard of behaviour but rather provide a means of protecting contractual and similar
undertakings.

Three other crucial issues8 were discussed in the Consutel Award. These are legit-
imate expectations and the role of due diligence, legitimate expectations and the
temporal element, and the attribution of acts to the State and in particular attribution
at the jurisdictional stage. For the first issue, the Tribunal observed that no legitimate
expectations exist before the investment is made and that Consutel failed to com-
plete the due diligence necessary to create the claimed exceptions.9 On the second
issue, the Tribunal observed that to protect any legitimate expectations under the
treaty, the exception must be created prior to the investment10 and that expectations
formed after the investment are irrelevant.11 The Tribunal resolved to address the
last issue on attribution at the merits stage. The assumption that acts and omissions
against Algérie Télécom could be attributed to the State at the jurisdictional stage
did not imply an application of sovereign power. The Tribunal emphasised that the
nature of the act is important and not the perpetrator, and that not all acts of the
state are de iure imperii.12

The discussion in this case comment is limited to that on umbrella clauses. The
case comment reviews the background of the dispute (Section II), highlights the diffi-
culty in differentiating between treaty claims and contract claims (Section III), briefly
outlines the interactions between umbrella and MFN clause (Section IV); discusses
the scope of the umbrella clause as it has evolved in Consutel (Section V); and finally
evaluates the importance of the Consutel Award in explaining the meaning and effect
of umbrella clauses (Section VI).

II. FACTUAL BACKGROUND
Algérie Télécom and SPEC-COM entered into a partnership agreement relating to
the design and implementation of a telephone network in 2007.13 Under this agree-
ment SPEC-COM would install and operate FTTX solutions and set up high-speed
urban internet networks for Algérie Télécom.14 Consutel held 98.4 per cent shares
in SPEC-COM.15 In 2017, Consutel initiated arbitration proceedings against the
State of Algeria under the Italy–Algeria bilateral investment treaty (BIT).16 Consutel
claimed that the operations of Algérie Télécomworsened its financial situation, which
further caused both SPEC-COM and Consutel to be placed into compulsory liquida-
tion.17 Allegations were made with respect to frustration of legitimate expectations,
breach of contractual obligations of the partnership agreement, and absence of fair

8 Not discussed in detail in this case comment.
9 Consutel Group (n 1) paras 469–74.

10 ibid para 421.
11 ibid paras 469–74.
12 ibid paras 316 and 337.
13 ibid para 52.
14 ibid para 53.
15 ibid para 5.
16 ibid paras 9–12.
17 Dalila Henache, ‘The Hague Rules in Favor of Algeria, Rejects Italian Consutel Group’s Complaint’

(Echorouk, 8 February 2020) <www.echoroukonline.com/the-hague-rules-in-favor-of-algeria-rejects-italian-consutel-
groups-complaint/> accessed 5 February 2021.
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Consutel Group v Algeria 3

and equitable treatment due to various factors that ultimately led to suspension of
the project.18

The Tribunal noted that a violation of contractual obligations between the par-
ties did not amount to a breach of substantive provisions of the BIT. Therefore,
claims amounting to €420 million were rejected in entirety by the Tribunal. How-
ever, in many ways, the Award represents an important procedural development in
investment arbitration as the Tribunal’s analysis imported an umbrella clause using
the MFN clause of another treaty signed by the host State, the Algeria–Switzerland
BIT.19

III. BREACH OF TREATY CLAIMS AND BREACH OF
CONTRACT CLAIMS

The first attempt at differentiating between treaty and contract claims was under-
taken in Vivendi v Argentina I.20 This differentiation triggered debates among future
tribunals, which considered that ‘a breach of contract does not per se trigger a breach
of treaty protection’. Thus, this made it difficult to differentiate between treaty and
contract claims.21

In Consutel, contract claims were raised by the Claimant under the umbrella clause
imported through an MFN clause in the basic treaty (Algeria–Italy BIT), as opposed
to a resort to the fair and equitable treatment (FET) clause. The Tribunal accepted
the claims pro tempore to determine its jurisdiction, and checked whether the claims
amounted to a breach of treaty provisions.22 The Tribunal clarified that for a State
to be liable, it was necessary to prove that there was a breach of an international
obligation by the State.23 Therefore, the question to be answered was whether the
acts and omission of Algérie Télécom constituted a breach of the Treaty.24

The Tribunal stated that the scope of jurisdiction was bound by the relevant invest-
ment treaty.25 It considered all violations alleged by the claimant to be contractual in
nature and in the absence of sovereign power, held that the it lacked jurisdiction under
the treaty.26 The Tribunal referred to theWaste Management II Award,27 where it was
held that the breach of a simple contractual obligation by a State does not amount to
a violation of its international obligations.28

The Consutel Tribunal also agreed with the Tribunal inAzurix v Argentina,29 where
it was held that in the presence of a contractual violation, the difference between the

18 Consutel Group (n 1) paras 213–23.
19 Accord entre le Conseil f́edéral suisse et le Gouvernement de la République Algérienne Démocratique et Populaire

concernant la promotion et la protection réciproque des investissements (signed 30 November 2004, entered into force
15 August 2005).

20 Compañiá de Aguas del Aconquija SA and Vivendi Universal SA v Argentine Republic, ICSID Case No ARB/97/3,
Award (20 August 2007); whether there has been a breach of the BIT and whether there has been a breach of contract
are different questions.

21 Konstantin Christie, ‘Treaty Claims vs. Contractual Claims in ISDS’ (Jus Mundi WikiNotes, 25 August 2020)
<https://jusmundi.com/en/document/wiki/en-treaty-claims-vs-contractual-claims-in-isds> accessed 5 February 2021.

22 Consutel Group (n 1) para 313.
23 ibid para 317.
24 ibid para 318.
25 ibid para 320.
26 ibid para 321.
27 Waste Management, Inc v United Mexican States (‘Number II’), ICSID Case No ARB(AF)/00/3, Award (30 April

2004).
28 Consutel Group (n 1) para 322.
29 Azurix Corp v Argentine Republic, ICSID Case No ARB/01/12, Award (14 July 2006).
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4 ICSID Review

‘simple contractual violation’ and ‘the contractual breach involving expropriation’
lies in the implementation of sovereign powers underlying such breach.30 Finally, the
Tribunal referred to the Salini31 case to clarify that a breach of contract does not
in itself constitute a breach of treaty, unless the facts extend beyond the contractual
sphere and go to the exercise of sovereign power.32 Thus, it held that a State must
have acted de iure imprerii33 and not only de iure gestionis (use of sovereign powers must
be present to breach the treaty).34 The Tribunal concluded that under the purview
of article 10(2) of the Algeria–Switzerland BIT, contractual obligations could not
be considered as State obligations. Relying on the reasoning adopted in Hamester v
Ghana,35 the Tribunal held that umbrella clauses cannot convert breach of contract
claims by public entities into breach of treaty claims of the State, a propos foreign
investors.36

The Claimant alternatively relied upon article 10(1)37 of the Algeria–Switzerland
BIT to establish jurisdiction.38 In analysing article 10(1), the Tribunal observed that
the BIT guaranteed only specific commitments and did not extend to contractual
obligations of a State towards foreign investors.39 The Tribunal, agreeing with the
views propounded in Lesi Dipenta v Argentina40 and41 held that article 10(1) does not
establish jurisdiction for the Tribunal as the article has its own distinct meaning, and
therefore, is not an umbrella clause.42

The Tribunal then went on to analyse the MFN clause present within article 3
of the Algeria–Italy BIT, noting that although it permits invocation of the umbrella
clause in article 10(2) the Algeria–Switzerland BIT,43 there would be no violation of
the umbrella clause in this case. Such interpretation was preferred by the Tribunal
because it relied on Arif v Moldova44 and held that umbrella clauses are substan-
tive/material in nature and are not procedural clauses. Thus, they can be imported
through the MFN clause of another treaty signed by the State.45 This reflects the
correct legal position in tandem with past tribunal practice.46

30 The Consutel Award quotes the earlier Azurix decision according to which the ‘contractual breaches by a State
party or one of its instrumentalities would not normally constitute expropriation. Whether one or a series of contractual
breaches can be considered to be tantamount to expropriation will depend on whether the State or its instrumentality has
breached the contract in the exercise of its sovereign authority, or as a party to a contract’ Consutel Group (n 1) para 323.

31 Salini Costruttori SpA and Italstrade SpA v Hashemite Kingdom of Jordan, ICSID Case No ARB/02/13, Award
(31 January 2006).

32 Consutel Group (n 1) para 325.
33 de iure imprerii means ‘of Sovereign law’.
34 de iure gestionis means ‘by an act of private nature’.
35 Gustav F W Hamester GmbH & Co KG v Republic of Ghana, ICSID Case No ARB/07/24, Award (18 June 2010).
36 Consutel Group (n 1) para 367.
37 Article 10(1) states that ‘Investments that have been the subject of a specific commitment by one of the two Con-

tracting States with regard to nationals and legal persons of the other Contracting State shall be governedwithout prejudice
to the provisions of this agreement, by the terms of this commitment insofar as it includes more favorable provisions than
those provided for by this agreement.’

38 Consutel Group (n 1) para 343.
39 ibid para 351.
40 Consortium Groupement LESI-DIPENTA v People’s Democratic Republic of Algeria, ICSID Case No ARB/03/08,

Award (10 January 2005).
41 Mr Franck Charles Arif v Republic of Moldova, ICSID Case No ARB/11/23, Award (8 April 2013).
42 Consutel Group (n 1) paras 352–53.
43 ibid para 359.
44 Arif v Moldova (n 41).
45 Consutel Group (n 1) para 357.
46 In HICEE BV v Slovak Republic, the Tribunal observed that MFN clauses in treaties provide broad substantive

protection to eligible investors over eligible investments.HICEEBV v Slovak Republic, UNCITRAL, PCA Case No 2009–
11, Partial Award (23 May 2011) para 149; see also EDF International SA, SAUR International SA and Léon Participaciones
Argentinas SA v Argentine Republic, ICSID Case No ARB/03/23.
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Consutel Group v Algeria 5

IV. THE INTERACTIONS BETWEEN UMBRELLA AND
MFN CLAUSES

The Tribunal examined whether umbrella clauses can be imported through use of
an MFN clause. The umbrella clause within article 10(2) of the Algeria–Switzerland
BIT was argued as being imported via the MFN clause within the Algeria–Italy BIT,
which is article 3. To do so, the Tribunal undertook a two-fold process: first, it
perused the MFN clause within the Algeria–Italy BIT to determine whether it allows
claimants to invoke more favourable provisions in other BITs. The Tribunal noted
that the broader and unambiguous scope of the clause indicated that this was permis-
sible.47 Therefore, the Tribunal concluded that any substantive protection available
to investors could be imported. Thus, the second step logically was to determine
whether the umbrella clause is a substantive or procedural protection available to
investors. In this regard, as mentioned above, the Tribunal relied on Arif v Moldova
to hold that such clauses are substantive in nature and may be imported through an
MFN clause.48

While this is the correct stance given the wordings of the MFN and umbrella
clauses, such conclusion cannot be generalised. Arif and Consutel are authorities
for the proposition that an umbrella clause can be imported by claimants in cases
where the parent treaty has a broadly worded MFN clause. In the absence of more
nuanced jurisprudence on this topic, the interactions between MFN and umbrella
clauses must be examined more generally. Additionally, when examining the types
of provisions that may be imported by resort to an MFN clause, the focus must be
on the nature of protection/provision being relied upon by the claimant.

It has been argued in Garanti Koza v Turkmenistan49 that the scope of an MFN
clause is limited to similar categories of clauses from other BITs, by application of
the ejusdem generis principle.50 Nevertheless, the application of MFN clause to dis-
place a dispute resolution article from one BIT to another of the same State would not
insult the principle of ejusdem generis.51 However, the Tribunal in this case stated that
an umbrella clause could be imported through an MFN clause as the same was sub-
stantive in nature and not procedural.52 In any case, it appears that broadly worded
MFN clauses will permit importation of substantive standards of protection. While
jurisprudence on procedural or dispute resolution clauses is even more scant, the
principle of ejusdem generismight prevent use of the MFN clause to import provisions
from other BITs that are already present within the parent treaty in some form.

In her dissenting opinion in Impregilo v Pakistan,53 Brigitte Stern observed that sub-
stantive matters and procedural matters are of a distinct legal nature and thus need to
be examined extensively and often separately.54 Applying this, it can be noted that the
principle of ejusdem generismay be applied to put an end to the debate regarding their

47 Consutel Group (n 1) paras 354–59.
48 ibid paras 354–59.
49 Garanti Koza LLP v Turkmenistan, ICSID Case No ARB/11/20, Decision on the Objection to Jurisdiction for Lack

of Consent (3 July 2013).
50 ibid para 54.
51 ibid.
52 Consutel Group (n 1) paras 354–59.
53 Impregilo SpA v Argentine Republic, ICSID Case No ARB/07/17, Concurring and Dissenting Opinion of Professor

Brigitte Stern (21 June 2011).
54 ibid para 28.
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6 ICSID Review

similarity.55 This differing treatment becomes justifiable, if one wants to take advan-
tage of the different qualifying conditions/requirements that underlie substantive and
jurisdictional treatment.56

V. THE SCOPE OF ‘UMBRELLA CLAUSES’
Umbrella clauses made the first appearance in the Abs–Shawcross Draft Conven-
tion.57 Since then, umbrella clauses have been used in various BITs with varying
language.58 Due to these variations, there has been difficulty in interpreting such
clauses in the past (depending on the exact wording of the appropriate BIT).59 More-
over, the analysis provided by various critics/jurists in the OECD’s 2006 Working
Paper alluded to the complex nature of umbrella clauses.60 In practice, the presence
of an umbrella clause can make a contract claim into a treaty claim.61 Neverthe-
less, the issue in the Consutel case was much more specific. It concerned the scope of
umbrella clauses and their applicability to host State contracts. In effect, the Tribunal
had to determine whether the principle of privity of contract permitted application
of the umbrella clause to allege violation of the parent BIT, basis a contract between
a public entity and a subsidiary of the investor.

The Consutel Tribunal began its analysis in this regard by observing that the
Algeria–Switzerland BIT protected indirect investments. However, they held that
the same does not mean that the umbrella clause could protect contractual obliga-
tions between a public entity having separate legal personality and a subsidiary of
the investor.62 The Tribunal referred to Impregilo v Pakistan, wherein another Tri-
bunal had held that contracts entered into by separate and distinct entities would
not be covered by the scope of umbrella clause through the MFN clause.63 The
Consutel Tribunal noted that the contractual commitments made by both Algérie
Télécom and SPEC-COM did not meet the conditions set under article 10(2) of
Algeria–Switzerland BIT.64 The Tribunal, relying on Burlington v Ecuador65 held that
‘umbrella clauses requires privity’ to explain that umbrella clauses only protect con-
tractual commitments between the host State itself and the investor.66 The Tribunal
further made reference to the WNC Factoring v Czech Republic67 case, where it was
held that umbrella clauses do not bestow jurisdiction on the Tribunal to decide on

55 ibid.
56 ibid paras 37–38.
57 Herman Abs and Hartley Shawcross, ‘Draft Convention on Investments Abroad’ in ‘The Proposed Convention to

Protect Private Foreign Investment: A Round Table’ (1960) 1 Journal of Public Law [presently Emory LJ] 115–18.
<www.international-arbitration-attorney.com/wp-content/uploads/137-volume-5.pdf> accessed 5 February 2021. See
also Blotenko (n 4).

58 OECD, ‘Most-Favoured-Nation Treatment in International Investment Law’ (2004) OECD Working Papers on
International Investment 2004/02 3–8 <http://dx.doi.org/10.1787/518757021651> accessed 5 February 2021.

59 Katia Yannaca-Small, ‘Interpretation of the Umbrella Clause in Investment Agreement’ (2006), OECD Working
Papers on International Investment 2006/03 22 <www.oecd.org/daf/inv/investment-policy/WP-2006_3.pdf> accessed 5
February 2021.

60 ibid 7–9.
61 Practical Law, ‘Glossary: Umbrella Clause’ (Thomas Reuters) <https://uk.practicallaw.thomsonreuters.com/8-519-

0939?transitionType=Default&contextData=(sc.Default)&firstPage=true> accessed 5 February 2021.
62 Consutel Group (n 1) para 371.
63 Impregilo SpA v Islamic Republic of Pakistan, ICSID Case No ARB/03/3, Decision on Jurisdiction (22 April 2005)

para 223.
64 Consutel Group (n 1) para 371.
65 Burlington Resources Inc v Republic of Ecuador, ICSID Case No ARB/08/5, Decision on Liability (14 December

2012) para 218.
66 Consutel Group (n 1) para 371.
67 WNC Factoring Limited v Czech Republic, PCA Case No 2014-34, Award (22 February 2017).
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Consutel Group v Algeria 7

breach-of-contract claims between the host State and investors’ locally incorporated
subsidiaries.68

Finally, with regard to the manner of invocation of the umbrella clause, the Tri-
bunal referred to the arbitration clause in the original partnership agreement, which
required that disputes under it had to be referred to the Algerian Chamber of Com-
merce and Industry. It noted that such a requirement would make invocation of
the umbrella clause ineffective, as any breach of the partnership agreement will only
amount to a breach of contract claim and hence will remain outside the scope of the
treaty.69 The Tribunal, relying on KCI v Gabon70 then held that the investor was in
no position to invoke some of the clauses of a contract through the umbrella clause,
while exonerating others, as a contract exists as a whole and not in parts.71 Con-
sequently, the Tribunal also held that umbrella clauses cannot be utilised in those
contracts which have their own dispute resolution mechanism.72

VI. CONCLUSION
In Consutel, the Tribunal discussed the scope of the umbrella clause at length and
did so with great conceptual clarity. Even though the Tribunal ultimately found no
breach of treaty claim, it observed that it is necessary for a State to act de iure imperii
and not de iure gestionis in order to equate a breach-of-contract claim to a breach-of-
treaty claim. The Award states that a specific commitment clause is not an umbrella
clause. Furthermore, the Tribunal observed that umbrella clauses only cover con-
tractual obligations between the host State and an investor, and not those between a
separate legal entity and a subsidiary of the investor. Finally, the Tribunal held that
the substantive nature of the umbrella clause allows it to be imported through an
MFN clause.

Although currently there exists unpredictability in determining the scope of
umbrella clauses, further interpretation by future Tribunals is expected and will be
helpful in overcoming the existing unpredictability. There still exists a demand among
treaty practitioners for a clearer definition and interpretation of the scope of umbrella
clauses in future BITs, especially the relationship between a treaty claim and a claim
raised under an investment contract with an embedded exclusive jurisdiction clause.
It is incorrect to say that MFN clauses can always be used to import an umbrella
clause, as dissimilarity in the wording of an MFN clause among various BITs has the
ability to alter the scope of an umbrella clause. Therefore, it is the responsibility of
concerned States to refine the language of their MFN clause and cogitate over the
inclusion of umbrella clauses to the schedule of exceptions in succeeding BITs.

68 ibid para 334.
69 Consutel Group (n 1) paras 372–74.
70 Kontinental Conseil Inǵenierie v Gabonese Republic, PCA Case No 2015-25, Award (23 December 2016).
71 Consutel Group (n 1) para 375.
72 ibid para 374.
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